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GOVERNING DOCUMENTS – INDUSTRIAL AND PROVIDENT SOCIETIES REGISTERED WITH THE TSA BEFORE 1 APRIL 2010
THIS PROCEDURAL NOTE APPLIES TO:
Non-profit private registered providers registered with the TSA before 1st April 2010 that are Industrial and Provident Act Societies.
BACKGROUND

This procedural note is one referred to in Guidance note 1 in Annex 1 to the TSA’s Regulatory Framework for Social Housing in England from April 2010.  There is another procedural note for registered providers which were Industrial and Provident Societies registered or which had sought registration as registered providers after 1st April 2010.

This section sets out a summary of the statutory requirements; it is only a guide and you should refer to the Housing and Regeneration Act 2008 if you need to.

An amendment to an Industrial and Provident Society’s rules requires the TSA’s consent if it:

(a) alters the society’s objects 
(b) makes provision about the distribution of assets to members, or

(c) enables the society to become, or cease to be, a subsidiary or associate of another body 
All other amendments (including changes to name and registered office) do not require the TSA’s consent, but the TSA must be notified (see notification section at the end of this note). 

An amendment of the rules which requires consent is effective only if the TSA has first consented.
The TSA may not consent to an amendment which it thinks would turn the society into a profit-making organisation.
The Financial Services Authority has requirements about copies of amended rules needing to be sent to them (Section 10(1) of the Industrial and Provident Societies Act 1965).  Where an amendment requires the TSA’s consent, a copy of the TSA’s consent must also be sent.  See below for how this works in practice.

THE TSA’S EXPECTATIONS
In this section, we set out how we will approach decisions.  We will of course consider an application which does not fit the expectations below, on its merits.

The TSA does not expect those registered providers who were in existence as registered social landlords on 31st March 2010 to change their constitutional documents because of the change of regulatory regime.  Our expectations for new providers are set out in the TSA’s Regulatory framework for social housing in England from April 2010, and further information about what is expected of organisations registering after 1st April 2010 as registered providers can be found in another Procedural Note – “GOVERNING DOCUMENTS – INDUSTRIAL AND PROVIDENT SOCIETIES REGISTERED AS A REGISTERED PROVIDER OR SEEKING REGISTRATION WITH THE TSA AFTER 1 APRIL 2010”.  
This is because the TSA considers that the Rules of an industrial and provident society which became a registered social landlord before 1st April 2010 continue in effect for the purpose of the new Housing and Regeneration Act 2008.  That means that there is no need for amendment (Schedule 1 paragraph 4 of the Housing and Regeneration Act 2008 (Commencement No. 7 and Transitional and Saving Provisions) Order 2010 No. 862).

http://www.uk-legislation.hmso.gov.uk/si/si2010/uksi_20100862_en_2
Where the purpose of the rule change is to convert to charitable status, there are additional requirements; see Annex 1.

Applicants should also refer to the following publications when amending their governing documents: 
· TSA’s Standards


http://www.tenantservicesauthority.org/upload/pdf/Regulatory_framework_from_2010.pdf
· Registration Criteria and guidance
http://www.tenantservicesauthority.org/upload/pdf/Regulatory_framework_from_2010.pdf
http://www.tenantservicesauthority.org/upload/doc/Guidance_on_applying_for_registration.doc
· Annexes to the regulatory framework

http://www.tenantservicesauthority.org/upload/pdf/Regulatory_framework_for_social_housing_-_annexes.pdf
· The Annex 1 at the end of this procedural note for the TSA’s requirements for charitable conversion
PROCESS FOR AMENDMENTS TO RULES
Before applying for formal consent, a registered provider can find out whether their change is likely to be approved.  This can be done by applying for “in principle consent”.  This provides an opportunity for applicants to submit a draft application and receive feedback, prior to applying for formal consent. Please note that an in principle application does not have to be made prior to a formal application being submitted. 
In order to consider whether to give consent to amendments relating to group structures, the TSA requires a business case (see Annex 1 of the Annexes to the Regulatory Framework). Applicants should engage with the TSA’s field staff as early as possible to agree a timetable and to clarify our requirements. 

Provided the amendments are satisfactory, the TSA will issue sealed consent and inform the registered provider of the TSA’s decision.  To assist the registered provider and quicken the process, the TSA will forward the application on to the FSA, together with the TSA’s consent.  When the amendment has been registered with the FSA a sealed acknowledgement (Form H) will be sent to the TSA by the FSA. The Constitutional Consents Team will forward this, together with the TSA’s sealed consent to the applicant.
DOCUMENTATION TO BE SUBMITTED TO THE TSA
In Principle Applications
Please submit by email or hard copy a marked up version of the constitution showing the proposed changes.

Formal Applications

The following meet both the TSA and Financial Services Authority’s (FSA) requirements.  
Supporting notes and FSA forms can be found on http://www.fsa.gov.uk/pages/doing/small_firms/msr/societies/index.shtml 

The following meet both the TSA and Financial Services Authority’s (FSA) requirements:
· Partial amendment requires: 
1. An original completed FSA Mutual Societies Application Form – Amendment of Rules for a Society of Credit Union Form.  This includes: 
a) Details of rule changes  
b) Statutory Declaration  
c) Appendix 1 – Part 1   

2. A marked copy of the rules clearly showing all changes to current rules. 
3. Two copies of the partial amendment with four original signatures (3 members and the secretary).  

· Complete amendment requires:

1. An original completed FSA Mutual Societies Application Form – Amendment of Rules for a Society of Credit Union Form.  This includes: 
a) Details of rule changes 
b) Statutory Declaration  
c) Appendix 1 – Part 1 
d) Appendix 1 – Part 2.   
2. A marked copy of the rules clearly showing all changes to current rules or changes that are being made to the NHF Model Rules.  

3. Two original complete copies of rules with four original signatures (3 members and the secretary).  

If a partial or complete rule change incorporates a charitable conversion, the registered provider must complete FSA’s Charity Trustee Form.  See Annex 1 for more information about conversions.
WHERE APPLICATIONS SHOULD BE SENT

Email: 

constitutionalconsentsteam@tsa.gsx.gov.uk

Address:



Constitutional Consents Team


Tenant Services Authority



Maple House



149 Tottenham Court Road



London



W1T 7BN
Telephone:
0845 230 7000 (ask for Constitutional Consents Team)
HOW LONG IT WILL TAKE US TO DEAL WITH YOUR APPLICATION

In principle applications will generally be processed within 10 working days. Formal applications that are complete and have no complicating factors will be reviewed, consent issued and forwarded to the FSA within 10 working days Please note the FSA requires 15 working days to process applications.  The TSA on receiving consent from the FSA will process and dispatch all paperwork within 10 working days.
NOTIFICATION
Where the TSA’s consent is not required non profit private registered providers are required to notify the TSA of any amendments. A schedule of amendments or a marked up copy of the constitution showing the changes, together with a complete unmarked copy of the amended governing document (as approved by the FSA),  with confirmation that the amendment(s) contained therein do not require the TSA’s consent should be sent to: 

Email:

public.register@tsa.gsx.gov.uk
Address:
The Registry 


   
Tenant Services Authority

   
4th Floor


  
One Piccadilly Gardens


   
Manchester

   
M1 1RG

ANNEX 1
REGISTERED PROVIDERS CONVERTING TO CHARITABLE STATUS

Applications for consent to changes of Rules section 212 Housing and Regeneration Act 2008 

TSA CRITERIA
Before the TSA can give its consent under sections 212 of the Act to changes to rules  which are intended to bring about a conversion to charitable status, a registered provider must meet certain requirements and produce documents, as set out below.  The purpose of these requirements is to allow the TSA to make its decision in accordance with Guidance Note 1 in the Regulatory framework for social housing April 2010; and to help achieve an efficient outcome between the registered provider, the TSA and the other bodies involved.
1
A registered provider must be able to demonstrate that all or the majority of its tenants are charitable beneficiaries and that its activities are wholly charitable.  We require a declaration by the Chair or Secretary that this is the case.

2
It is for the registered provider to make sure that its proposals fulfil the requirements of the Charity Commission; usually, providers need to take their own legal advice on converting to charitable status and any changes to the status of its residents. The TSA will require a copy of the legal opinion the registered provider has obtained.  

3
The minutes of both the board and Special General Meetings at which the decision to amend the governing document to adopt charitable status was taken.
4
Evidence that the registered provider’s tenants and leaseholders have been fully informed and properly consulted about the proposal to adopt a charitable governing document and about any resultant change in their own status, such as loss of any right to buy or right to enfranchisement and lease extension.  We will wish to see copies of specific legal advice on this point.

5
Letters from the registered provider’s lenders confirming they are in agreement to the conversion.

6
It is for the registered provider to make sure that it has met the requirements of HMRC, in particular that the conditions set out in Schedule 6 of the Finance Act 2010 have been met and therefore that the applicant is likely to be recognised by HMRC as a charity for tax purposes.  No document about this issue is required by the TSA.
The registered provider should send the documents to its TSA contact in the field office and consult with the field office from an early stage. The field office regulator will inform the Constitutional Consents Team at Maple House whether the above criteria have been fully met. 

Once the Constitutional Consents Team has received this confirmation and is content with the wording of the amendment to the governing document, the TSA will then issue consent to the change.

The TSA’s register will be amended accordingly.
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