Consent to disposals of land and charges to private lenders
A discussion paper
8 May 2009
[image: image1.png]SERVICES
AUTHORITY




Purpose of This paper
1.
To seek views on how the Tenant Services Authority (TSA) should exercise its new powers of consent to disposals.
THE BACKGROUND
2.
TSA has assumed the Housing Corporation’s powers of giving consent to disposals of land and putting up property as security for loans (known as section 9 consents).  By late 2009 or early 2010, however, TSA will be exercising new powers of consent given in the Housing and Regeneration Act 2008.  These new powers are rather different and the TSA is a new body with its own statutory objectives.  Therefore TSA has decided to review consents to disposals and set a policy.  We are consulting interested parties about setting that policy.  We are simultaneously forming policies on other subjects, such as the registration criteria, standards and financial regulation for new registered providers.  As that work progresses, it may come to influence the policy on disposals.  For example, this paper contains references to special measures, which will broadly replace what is now referred to as being under supervision, but the nature and scope of these measures will not be settled until after the consultation process.
3.
Consultation will be in two stages:

(a)
This discussion paper on the main topics

(b)
Formal and more detailed consultation on proposals, including statutory consultation on general consents – later this year
CHANGES TO THE LEGISLATION 
4.
At present, landlords registered with TSA require TSA’s consent for disposals of any land.  The term “land” includes buildings of any type and use that may be standing on the land, and any interest in land (such as an option to buy it).  When the new legislation comes into force, registered providers will need TSA’s consent for disposals of social housing dwellings only.  Social housing will comprise shared ownership, equity percentage schemes and dwellings let below market rent, including those at intermediate rent.  RSLs will automatically become non-profit providers on the new register.  With a few exceptions for market and other lets, their housing stock will be designated as social housing.  New non-profit and profit-making registered providers will be subject to the same regime.  Certain disposals, such as Right to Buy sales, will continue to be exempt from the requirement for consent.
Table 1.  Controls on disposals under the Housing and Regeneration Act 2008 and other legislation.
	Exempt from the requirement to obtain consent
	· Disposal of any land that is not a social housing dwelling
· Granting assured tenancies
· Shared ownership leases and staircasing
· Granting secure tenancies (i.e. mainly transfers)
· Right to Buy sales
· Right to Acquire sales


	Requiring TSA consent under s.172 HRA 2008
	· Disposal of social housing dwellings
· Disposal of land on which once stood social housing dwellings
           Note: these disposals include charges given as security for finance.



	Requiring TSA consent under s.133 Housing Act 1988
	· The first onward disposal of land (not just dwellings) acquired from a local authority.  A consent function to be transferred from the Department for Communities and Local Government


	Requiring TSA consent under miscellaneous legislation
	· Disposals of land by unregistered housing associations and bodies formerly registered with the Housing Corporation and TSA


	Specifically forbidden by the HRA 2008 itself.
	· Disposal of a secure tenancy by a non-profit registered provider to anyone other than another non-profit registered provider
· Disposal of a social housing dwelling by a non-profit registered provider made with a view to distributing assets to members




TOPICS FOR DISCUSSION
OBJECTIVES IN THE CONTROL OF DISPOSALS
5.
TSA takes the view that the following would be consistent with its statutory objectives:
(a) Maintaining the availability of social housing
(b) Protecting tenants
(c) Preventing improper disposal
(d) Ensuring disposals are at best price
(e) Protecting public grant invested in dwellings
(f) Minimising interference through the use of general consents and other means
6.
In February 2008, the Housing Corporation gave a general consent to certain routine and non-contentious categories of disposal. TSA proposes to continue with those categories, and this paper discusses adding further categories.  Some categories of the 2008 consent cover disposals that are not of social housing dwellings (e.g. houses built for outright sale). Those categories will no longer be relevant.
DISPOSAL OF TENANTED STOCK OUTSIDE THE SOCIAL HOUSING SECTOR
7.
Tenants could face higher rents and lose their security of tenure. TSA favours continuing its current policy, which is normally to withhold consent. Requests for exceptions to that general policy run at about half a dozen a year and we give them special attention. An example might be if a residential home was to transfer to a specialist charity. TSA proposes to continue with individual assessment to ensure that such changes of landlord proceed only when in the tenants’ best interests.
DISPOSAL TO SITTING TENANTS

8.
Various Government schemes assist tenants to buy the house in which they live, usually with a cash-limited discount.  Although this means the house is no longer available for social renting, there are balancing benefits of assisting home ownership. TSA is considering whether to continue its policy of consenting to disposals to tenants, either individually or under an approved programme. Where such disposals are at a discount to market value, TSA is considering whether to consent only when the discounts are no greater than, and given on terms no more favourable than, those offered under a comparable Government scheme.
TRANSFER OF VACANT DWELLINGS WITHIN THE SOCIAL HOUSING SECTOR
9.
There currently exists a general consent to transfers of vacant dwellings by RSLs to other RSLs, to local authorities and to ALMOs, provided that neither RSL is subject to TSA’s special measures and that a transfer of stock between RSLs is not so great as to become more like a merger. TSA is disposed to continue this policy, which would thus permit transfer of vacant dwellings in either direction between the two types of provider – profit making and non-profit. TSA would prefer to make it a condition that recipient bodies in some way demonstrate good housing management and service delivery. TSA invites views on whether any additional conditions should be applied to such a general consent.
10.
TSA would also be interested to hear views on the appropriate disposal price for transfers between registered providers of either category. The current rule is that transfer may be at any price not exceeding open market value, recognising that adjustments may be made for such matters as the transfer of grant with the dwelling.
TRANSFER OF TENANTED DWELLINGS WITHIN THE SOCIAL HOUSING SECTOR
11.
Development agreements and stock rationalisation programmes lead to transfers between RSLs.  RSLs also occasionally transfer dwellings to local authorities. TSA currently gives consent for such transfers only upon an individual application.
12.
The new legislation forbids a non-profit provider from transferring a secure tenancy to anyone other than another non-profit provider. Apart from that, the following permutations are possible:
(a) Non-profit provider to non-profit provider

(b) Non-profit provider to profit making provider (excluding any secure tenancies)

(c) Profit-making provider to profit-making provider

(d) Profit-making provider to non-profit provider

(e) Non-profit provider to local authority or ALMO (excluding any secure tenancies)

(f) Profit-making provider to local authority or ALMO
13.
TSA is considering whether to give general consent to any of the above categories of tenanted transfer.  In consideration of its duty to protect tenants, TSA might wish to attach conditions to a general consent to such transfers. For example, that the general consent should not be available to registered providers who are subject to TSA’s special measures, or to providers who did not consult their tenants. TSA would prefer to make it a condition that recipient bodies can demonstrate good housing management and service delivery and honour commitments given to tenants.
14.
TSA invites views on which of the six possible combinations of transfer above might be suitable for a general consent and what conditions might be appropriate.
DISPOSALS OF VACANT DWELLINGS OUT OF THE SECTOR
15.
For various reasons, providers will wish to dispose of vacant dwellings which are lettable, or which could be made lettable after repair work.  TSA is considering whether to continue to apply individual scrutiny to these or to give a general consent. A general consent reduces administration for all parties, speeds up transactions and is a deregulatory measure. On the other hand, a loss of lettable housing may reduce the sector’s ability to meet housing need.  We feel that a general consent would have to be subject to conditions which singled out for individual assessment any proposed disposals that were not consistent with the objectives at the top of this paper, particularly objective (a).
16.
We should be grateful for views on a general consent for disposals of vacant social housing dwellings and on conditions that might apply, such as:
(a) The provider should have consulted the local authority
(b) The disposal should be at best price
(c) The provider should not be subject to special measures by TSA
(d) The disposal should not fall short of any code or standards of probity recommended by TSA
(e) The disposal should be consistent with the provider’s rules and objectives
(f) The disposal should be properly authorised internally 
(g) Any capital grant in the dwelling should be repaid or recycled
(h) The disposal should be consistent with a provider’s asset management policy
Could there be other conditions specific to disposal of vacant property?
17.
If TSA decides not to give general consent to disposals of vacant property, it would still favour using its power in the Act to give consent to individual RSLs’ policies for disposals, as expressed in their asset management strategies.
CHARGES GIVEN TO PRIVATE LENDERS
18.
Private finance consents are often urgently needed. A general consent reduces administration, speeds up the charging process and, for private finance, was a specific recommendation of the Elton report on reducing regulatory burdens. Through regulatory returns and meetings, TSA is usually aware of an RSL’s borrowing plans and its capacity to repay loans. The associated application for consent to the necessary legal charges is therefore not unexpected.
19.
Where a charge covers social housing dwellings, TSA is inclined to give a general consent subject to conditions:

(a) The finance raised may be on-lent to another registered provider in the same group or outside the group. It may also be lent to an unregistered body within the registered provider’s own group but only at arms length and on commercial terms
(b) The finance raised should not be on-lent to any person if that would breach a code or standard of probity recommended by TSA
(c) Granting the charge should have been properly authorised within the provider
(d) For non-profits, the charge is not given with a view to a distribution to members
(e) The provider should not be subject to TSA special measures
(f) The charging should be permitted by the provider’s rules and objectives
(g) Finance secured on social housing will be used for non-social housing purposes only according to TSA guidelines such as Good Practice Note 9
20.
We should be grateful for views on categories of charge that might be reserved, through the use of conditions, for individual assessment. Are there, for instance, less orthodox financial instruments that carry greater risk? Are there providers below a certain size, providers who have never borrowed before, whose charges might need individual scrutiny? Should the consent and conditions apply equally to non-profit and profit making providers?  Are there grounds for excluding any particular types of private finance providers from the general consent?
CONSULTING TENANTS
21.
TSA is inclined to set a policy that registered providers should consult tenants on disposals involving a change of landlord. We invite views on whether tenants and shared owners should be further involved in disposals.
CONSULTATION WITH LOCAL AUTHORITIES
22.
TSA expects RSLs to work with local authorities to enable the LAs to fulfil their duties. LAs have a duty to meet housing need and RSLs accept nominations.
23.
TSA currently expects RSLs to consult the LA in advance on proposals to dispose of social housing dwellings. We expect the RSL to notify us of unresolved objections raised by LAs. TSA invites views on its proposal to continue with that policy for registered providers.
NOTIFICATIONS UNDER S.176 HRA 2008
24.
This is a new requirement, which will apply only to non-profit registered providers.  The Act requires them to notify TSA of disposals of any land that is not a social housing dwelling, after the event, unless TSA directs otherwise.  TSA has not yet decided to what extent it should call for these notifications.  Ministers advised Parliament that the purpose of section 176 notification was to assist financial regulation.  Notes at Bill stage anticipated that, for most disposals, TSA would direct RSLs not to notify it.  TSA might be interested in disposals large enough to significantly affect the business plan, disposals of a body’s only remaining assets, or disposals of assets below value.  
25.
TSA invites views on which, if any, disposals non-profit providers should notify to TSA. Also, if TSA were to call for notification of certain disposals, how quickly should notification follow a disposal and what information exactly should the notification contain?
UNREGISTERED AND DE-REGISTERED BODIES

26.
TSA receives relatively few applications from these bodies and they are considered individually.
27.
Four classes of unregistered body will require consent for different types of disposal:

(a) Housing associations that have never been registered with the Housing Corporation, but only in respect of land which received public subsidy after 24 January 1974 under pre-1974 legislation.  It will be decades since many of the houses so subsidised were built.  Upon approval for loan or subsidy, there would have been an expectation that the houses would provide low cost housing for a long time; but for how long exactly was not specified.  TSA was not involved in setting the original subsidies and has no power to regulate these organisations except in the control of disposals
(b) Housing associations that registered with the Housing Corporation between 1975 and 1996 but were removed from its register.  Consent is required in respect of all land held at the point of removal.  Most of these removed associations were actually wound up
(c) RSLs de-registered between 1996 and late 2009 or early 2010, when the new register is created, in respect of all land held at the point of de-registration
(d) After late 2009 or early 2010, profit-making and non-profit providers who leave TSA’s register, in respect of any social housing dwellings at the point when they ceased to be on the register
28.
TSA is considering the following uses of general consents and would be grateful for comments and suggestions. The proposals would not extend to co-ownership societies.
29.
With regard to categories (a), (b) and (c), to give a general consent to any disposals other than of social housing dwellings within the meaning of the HRA 2008.
30.
With regard to categories (a), (b) and (c), to give a general consent to disposals to sitting tenants at a discount no more generous than under the Government schemes.

31.
With regard to category (d), TSA proposes to apply broadly the same policy as it does toward registered providers.

32.
TSA invites views on whether there is any further scope for the use of general consents for unregistered bodies. For example, would it be reasonable for TSA, when a social housing dwelling reached a certain age, to widen its general consent for category (a) to include the disposal of vacant social housing dwellings too?
RESPONSES AND QUESTIONS
33.
Please address them to Chris Melia, Policy and Transition Team, Tenant Services Authority, Maple House, 149 Tottenham Court Road, London W1T 7BN to arrive by Monday 15 June 2009.
Telephone: 020 7393 2172
Fax: 020 7393 2099, 
E-mail: chris.melia@tsa.gsx.gov.uk



